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PRELIMINAR Y STATEMENT] 


This is an appeal 
2lst day of November, 
prison and three years of 
the United States District Court 
(Pierce, J. ) of conspiracy to dis “ribute 


distribute marijuana. Appellant, althouy 


Scarancella, was tried before a jury alor 
, J 


STATEMENT OF ISSUES 


l. Must a foundation be laid that de 


ons pira 


Fourse of and in furtherance of an ‘sting 


Bn exception to the rule against hea: 
Is an accused denied a 


explain, limit or contradict govern 


prosecutor deprive an accused of a fair trial 


PREeTRIAL PROCEEDINGS 


The Court Suppre 


its decision in the case of United States v. Mein: 


conspirator, (9A*) The Court denied a hearin; 


suppress the evidence seized 

that the papers submitted by appellant did 
Warrant a hearing and based the denial 
evidence found in the 

States v, Meinecke, 

jsince a hearing had been granted Meine 
appellant, who should not have been bourx 
in which he was not a participant, nor rey 


Court denied the motion. (liA) 


STATEMENT € 


Robe: itS wi the initial witne 


She testified that she wa 


' 


Pages followed by A" are trom the 
*Pages preceded by are from the 


r e = 


| resides in California and is in the sign business, How 


up in New York City, having gone to California ir Jan 


she met Michael Browne. (T. 34) She saw him frequ 
knew Salina Scarangela i: 
She lived in the latter' 
addict. She stayed th« 
she went to a rehabilitation 
California. b 3 
5he knew appellant 
[August of 1972, before leavi; 
William Meinecke, a friend of appellant' 


She knew Meinecke carangelo 


She i t She 


Un rosse<¢ 
was in California, the 


that she was involved “ir 


Browne 
helped take her to Synanon, (T. 48) 
Ihe next witness was Michael Brown: 


resident and machinist In the summer 


,(T. 49 Roberta Dilts brought her to his hous« 
her boyíriend, when they picked him up 
They told me they had a friend con ing 
future to buy some marijuana 
in working for them. ' (T. 50) 


sation was with Roberta Dilt 


iduly objected to it as hea; ay, 


connection, They stayed at hi 
own house in Dana Point. (T. 51) 
There came a time wher 
7.52) He called and Roberta Dii 
he and his wife should come there 
hearsay, but received by the Cour 
The witness and his wife 
Salina. Salina was no longer ther 
and Meinecke, (T. 54) 
Appellant said he 
's role would be to tran port th« 
two hundred dollars, (1T.55e6) This m 
of August, (T. 57) At the end of the month, 
his wife, moved in with appellant, hi 


rta Diits ] ad entered Synanon, 


CET] 


———M———— — p = = 
lithere. (T.59) 


Mary Capec 

Appellant and Bi 
Appellant telephoned the witne 
lhaving found mariiuana, (T. bl) Appellant 
September 6th, to tell him 


(Beach. (T.62) 


The witness and his wife went the 


him they needec 2 'r suitcase and gave him 


dollars to buy it, Appellant had approximately 


observed large sums on Meinecke, He bought 


il, which was taken by > t and 


i 


Meineck: 


rented car, in which the marijuana was kept. (T.64 


Appellant and Meinecke did not tell him where the: 


later returned. (T. 65) Mary Capece and Billy Meineck: 


Billy Meinecke gave him the 


car and drove to the San Diego train station, while 


The witness took three suitcases from the trunk 


loaded them onto a luggage area in the railroad station, 


iweigh the luggage. (T.67) He bought a ticket to New York City, using 


the name, Peter Beck, (T. 65) He did not > ippellant there. He paid 


„o 


ub. - 


|between $155 and $180 fo 


I. 69e?( 


hundred (ift 
Los Angel airpo: 
lcaded three 
The latter w 
He was arrested May leth, 
to posse and distribute m: 
lito twe years’ prokation, longe 


been made to him, (T. 8495) However, h 


the Government to plead guilty and to cooperate, (T. 


He admitted that on a previous trial, he testified 


was Salina Scarangela he had met bitchhiking, not Roberta 


He was permitted to explain that he had testified fals« 


iy to 


Dilts' name out of the case, At the previous trial, he testified faisel 


when he said he did not know the name Roberta Dilts. (T. 92) 


On crosseexamination, Michael Browne testified that before 


=. ———-EEC- I. = 


t 
Grand Jury on June 29, 1973, he testified he met Salina S: araryela ir 
August of 1972 in California. (T. 9+ Assistant United State Attorney 
Bannigan ent for him and aid that it would be made known to the Co t, 
if he cooperated, (T.103e4) He admitted t tifying false ( ( 
Grand Jury that he met Salina Scarangela and anothe xoman (not Rot L 
Dilts), when they picked him up hitchhiking, (T. 10609) He laimed he s« 
testified falsely to protect Roberta Dilt $ the one who intro ed him to 
appellant, (T. lll) He claimed to have done this out of affection, t 2) 
[he Court restricted crosseexamination of appellant' oun s¢ ing 
to allow him to examine Browne regarding his havin tolen propert d 
from the apartment of Roberta Dilts, (T.115) He admitted that he knew 
lappellant had $17, 000 from hearsay. (T.119) Browne testified that hi: 
prior false testimony wa alculated to protect both Roberta Dilts am 

ihimself, but the Court refused to allow defense counsel to develop that 
I 
iwhat he wanted to conceal wi their prior joint narcoti: transactions, 
( T. 133) 
On redirect examination, Prowne testified th appellant ld hin 
' he had $17,000 to buy marijuana (T. 136) and he saw ippellant with an 
inch or inch and a half of bills, but did not count the exa imount. 
' 
ET, 137] 
Ihe third prosecution witness was Ronald K, Dunbar, a ipere 


visor with the Amtrak Railroad. (T.147) He testified that he wa 
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| September 6th, 1972. Michael Browne came in with two 


He then went back for a third, W hite powder wa 
He jotted down the licens: plate number of the 
Es 145.9) 

Browne paid for 
the baggage, ( 

Y I I Yi ver obje ction 
phoned the Drug Enforcement Administratior 
had been aroused. An agent named McCrave 
(T. 1590160) A second agent ar 
took them away. (T. 161) 

Cn cross»examination, he admitted he 

ing car outside. (T. 162w3) 

Nicholas Goutanis, in the car rental 
ment's fourth witness, (T.169) He testified th: 
self as Mary Capece rented a car on August l6th, 
as short and plump and identified the car rental ag 
[The rental term was through August 23rd, 1976, 
on that day. Instead, she posted additional se« irity. 
the car was returned on September 6th, (T. 177) It wz 
whom the witness could not identify. (T.178) 


One month before this rental transac tion, the woman identifying 


RO OTT " add 


herself as Mary Capece had rented a differer 


tained to the testimony that à man was with 


i 


o ( ape e 


n anyone, 
band doesr 
Browne was with the people 
The fifth witne 
ig Enforcement Administra 
he responded to the Santa F Railroad 
San Diego. Ronald Dumbar took him 
and one green suitcases. (T.191) Ther: 
and the odor of m arijuana, 
found marijuana in them. (T.197, 207) contained 2 
packages respectively, (T, 208e9) He returned the suit 
Amtrak Station and directed that thev b« 
Agent McCravy testsiied that concrete 
kuitcases. Some of the marijuana was de troyed. Some 
laboratory in San Francisco by Registered Mail for analy 
On crosseexamination, he testified that Browne 
California, (T. 226) 


The sixth Government witness 


„Je 


a Spec lal Age nt 


Se ptember oth, 1972, when 


proceeded to the 


Attorne 


Station, He opened 


took the 


formerly employed by th 


the 


'venth Government 


he received a phone call and 


Station in New York City, ( 


Smith and Mike Gr ay, 


Meinecke presented 


turn, gave the checks to the 


and then, 


[They took the suitcases back 


together with Agent Gray, 


Railroad Statio 


^ ith 


witness, handed Meineck: 


pla him under 


to the New 


contained à one kilo brick of marijuana. ( 


bricks in each for weight, (T, 257) 


elle 


The eighth Government witness was Thomas William Smith, a 


|Special Agent, with the Drug Enforcement agency. On September 10th, 


11972, he was on duty in New York City. (T.276e7) He was in th 


i| Pennsylvania Station, awaitine arrival ofa train and luggage. 
, e 


' Peterson and Gray were with him. (T.278) William Meinecke picked 


ithe luggage and was arrested, (T. 27° They removed marijuana bri 


*T 


and delivered them to the chemist at 90 Church Street, (T. 280) Meinecke 


I Q? 


iwas searched, Documents were seized and offered in evidence, (T. 282 
| 


lad 
!3) They included documents showing Meinecke was recently in California. 
'(T. 284) There was an address book with Mrs, 


"address in iti, (T. 285) The documents were allowed in evidence, over 
! 
lobjection, as notations made by Meinecke prior to arrest in the course of 


| 
| 


lla conspiracy. (T. 287) 
H 
| Robert L. Countryman, the ninth Government witness, is a 


| 
l 


forensic chemist for the Drug Enforcement Administration. (1. 


did an analysis on the bricks he received by Registered Mail and found 
them to be marijuana, (T. 312) They weighed 44.3 pounds, (T. 313) 
| Dennis Walczewski, a chem'st, was the tenth Government 


witness. (T. 317) He testified that tests established the substance analyzed 
fa New York to be 2.2 pounds of marijuana, ET, 322e3) 


The defense stipulated to commence its case before the Governe 


ment rested, The first defense witness was Special Agent Ed McCravy 
I 


dp 328), who ‘estified that Michacl Browne was looking for a deal to 


| testify. (T. 3367) 


ij 
I 


Assistant United States Attorney Frederick Davis announced 


| that the Government does not intend to cal! William Meinecke a i witnes) 


because he had steadfastly refused to talk to him and finally, 
T 


| relented and agreed to talk to him, Mr. Davis stated to the Court that it 
| 


was his opinion that what Mr. Meinecke would testify to wa 


| 


truth, (T. 345) Specifically, Mr. Davis testified that Mr. 


|| stated that, if called to testify, he would exc ulpate appellant. Mr. 


i therefore rested the Government's case. (T. 346) 


i 


Defense counsel moved to dismiss the Gove rnment's 
ae ; : ; : : 
i failing to make out a prima facie showing of guilt, The motion was 
Ji 
|denied. (T. 347e8) 


| 
| 
| Defense counsel made an offer to prove that Browne had lied 
| previously, not to protect Roberta Dilts as he explained in this trial, 
| 
i! 


but to conceal his pricr trafficking in marijuana and L,S,D, (T. 349) 


P ~ver, the Court denied the defense application to present such evide 


3) 


The second defense witness was Roberta Dilts. (T. 356) She 


testifled that she met appellant, his wife and their children. His w ife, 


| 


| Mary, leased a car so that the family could see Disne rland, the Zoo and 
y y y 

jother sights that draw tourists, (T. 35798) In August of 1972, she lived 

bi 


I 


|| in their house, Appellant never discussed marijuana, but Mike Browne 


| 


boasted he could get it. (T. 35809) Appellant never drove the « ar. (1 . 3 0); 
wl2e 


——— —— —— ——— — —— 


ni 


Í 
I 


I a Rn: z 


Browne has a reputation for being sneaky, being a lia: 
people trouble, (T.362) The Court sustained objection to defen 
rogation of Roberta Dilts concerning the luggage. (T. 370el) 

On summation, Assistant United States Attorney D 
that Browne has no motive to testify falsely since h« 


sentenced. (7. 4001) He further agrued that witnes 


Browne had inculpated appellant, (T. 40405) 


POINT ONE 


HEARSAY DECLARATIONS REC EIV ED 
INTO EVIDENCE WITHOUT ANY 
FOUNDATION THAT THEY WERE 
CONSPIRATORIAL STATEMENTS 
MADE IN THE COURSE OF THE 
CONSPIRACY CHARGED, DEPRIVED 
APPELLANT OF HIS CONSTITUTIONAL 
RIGHT TOA FAIR TRIAL, 


The indictment charges that on the ist day of September, 1972, 
appellant, defendant Salina Scarancella and coeconspirators William W, 
Meinecke and Michae! Browne conspired to distribute and possess, with 


intent to distribute, marijuana, The overt acts in furtherance of the 


conspiracy were alleged to have been committed on September 6th, 1972 


when Michael Browne shipped it from the Santa Fe Railroad Depot in 


San Diego and September 10th, 1972, when William Meinecke atte m pted 
to pick it up at the Pennsylvania Station in New York City (only to be 


intercepted by his arrest.) 


Michael Browne, a witness for the Government, te stitie 


in the summer of 1972 and prior to his alleged meetir With appellant, 
Roberta Dilts and Salina Scarangela told him they hac iend mi 
„out to California in the near future to b 
asked me if I would be interested in working for them. Cour l ti 
appellant duly objected to this testimony on grounds that it was hearsay. 
The obje« tion was ov err iled, subje: t to onne tion, 15AwltA) 

Ihe declaration of a coeconspirator made in the ourse ol 
conspiracy is admissible in evidence, as an exception to the rule against 


jhearsay, provided that a proper foundation is laid 
findings that the conspiracy was in existence at the time the declaratior 

'was made, Absent such finding, the receipt in evidence of such hearsay) 
declaration, is error. Nor in this case can it be justified as a declarae 


ition as to the state of mind of the declarant » Michael Browne w 


use as such would be entirely too prejudicial, United States v. K iplan, ` 


606 (2nd Circ., 1974). 


No proper foundation was laid for the introduction into evide 


of the declar 


tion by Browne. Ihe trial testimony reflects that Roberta 


Dilts was not a member of the alleged conspirai y Nor was any independe 


ent evidence offered that Salina Scarancella was 


testified that it was Roberta Dilt » not Salina Saran«« lla, who introduced 


him to appellant and William Meine: 


LUE T 


testified that Sanancella was 
duction. Nor i: 1y Other onspiratori il 
Therefore, it is doubtful that the pr 
to admit into e: 
Dilts and Sarancella, by r 
ent evidence to be membe 
However, 
evidence of this testimony wa 
made, the alleged conspiracy had not 
acy did) not begin until Michael Browne 
In Carbo v. United State 
Court delineated the foundation that must be laid to int 


b 


coeconspirator declarations, as an exception to the 
Declarations of one cowconspirator in furtherance ot 
conspiracy, made to a third party are admissible against hi 


ator: where the Court finds, as a matter of 


declaration is .n furtherance of the conspiracy 


during pendancy of the conspiracy and (3) there is independent proo! 


of the conspiracy and the connectior 


with it. As set forth in United States v, Kapla 


to be admis sible, 


following the creation of the alleged con piracy. It is additional 


that is failed in the case 


t 


ence oí rsa ! rrroneou 


declarations. 
person produced an address book 


it. It was allowed in evidenc e, over objection, 


Meinecke prior to arrest in the course ot 


the principles above enumerated, 


introduction of this testimony. 
not shown to be conspiratorial 
offered that Mrs, Capece had 
there was no proof that Meine 
the « onspirac y, a opposed to 


otation 


lsufficient as a proper foundation to « 


Oecons pirator, who, 


go to New York and who pleaded 


indoubtedly tor his cooperation. Since t! 


came from his alleged coeconspirator, who had decided 
utorial team, any prejudicial e: 


vide! 


the evidentiary balance in the 


POINT TWO 


UNDULY RESTRICTING DIRECT 
CROSSeEXAMINATION BY DENYIN( 
APPELLANT 
EX PLAIN, 
EVIDENCE OFF ERED 
MENT 


AND 


IHE RIGHT TO QUALIF Y, 
LIMIT OR CONTRADICT THE 
BY THE GOV ERNe 
» DEPRIVED APPELLANT OF HIS 
CONSTITUTIONAL RIGHT TO A FAIR 

I RIAL, 


ecution uníairly used Hoberta 


inflame jury and thereby prejudice appellant, 


was a Heroin addict, and was ac quainted with Michael Brow 


Meinecke and appellant, which testimony had 


inflame the jury into bel 


ernment's obje« tior 
the Gove 
Michael Browne 
implicate appellant in the 
limitation on crosseexamir 
the defense to show that Micha« 


Juana on his own account and 


admitted that he 


I1 


testified tha* it was not Roberta Dilt hat had picked him 


in California. (40Ae41A) He testified that he lied to 
and his motive was affection. (42A) 
Ihe Court unduly hampered 
Browne to be crosseexamined to 
the apartment of Roberta Dilts, to 
her, but that there was more sinister motivation for his 
the Grand Jury, (43A) 
motive to lie was to conceal his extensive dealinps in 
with Roberta 


power behind the conspiracy at bar, Defense coun 


cnl. Omm diae EE. - 7 
that Browne had lied previou sly, not to prote 


explained on this trial, but to 
ellant, but with Roberta 
refused to allow Robert 
in the narcotics trade, 
(48A) 
The defensei - 
propensity to commit the 
he admitted his participation, Wh 
brains behind 
his extensive dealing 
refused to allow appellant to do, 
A defendant has two ways to 

Government witness and to impeach them, 
unduly curtailed, Salgado v. United States, 
19f 0), The princ ipal of verbal: om plet« ne pre 

bring ost on crosseexamination that testimony w 
qualify, explain, limit or contradict the portion offe 
on direct examination, Unit d State. orkie, 

1974) The explanations of Browne were taken 
appellant was denied the right to explain then 


Government that opened the door to the alleged reas 


stimony before the Grand Jury and hi 


1 


the other members of 
attempted to establish 


that Browne, 


a mere 
ounsei 


onstitutes a 


seexamined a 
Moore * United States, 


332 F.2d 372 (8rd Circ. 
on robberies 


ilibi doe 


artment and commit 


the othe r, l assure the person ( hargi d a 


the defense had a right to hav 
had lied to a Grand Jury, not because 
trom whom he had stolen, but to conce 


trading. It had a right to know from Roberta I 


——— RE : — = 


had been involved in narcotic traffi 


have upported the defense 


masterminded the onspiracy harged and 


learned and 


POIN I 


APPELLANT WAS DEPRIV 

HIS CONSTITUTIONAL R 

FAIR TRIAL BY MISLEA 
UNFAIR ARGUMENT BY 
PROSECUTOR IN HIS SUMMAT 


Or ummation, Assistant United 
, 
argued that Michael Browne had no motive 


had ilready been sentenced. (T. 400el) 


falsehood, Browne had testified at the trial of William 


he to have changed his testimony for this 


perjury indictment, Thus, he had motive 
self, view of the prior testimonv 

Mr, Davis further argued that 
inculpated appellant, (52Ae53A) Mr. 
the simple reason that there were none, 
exculpating appellant fr 


announced to the Court that } ; not calling 


witness, because h 


— - — —— Y = - = 


was a patent effort at vekata tte jury 
uncorroborated testimony of an admitte 
error cannot be deemed harmle: 

ope akine of the ot 


Stated that while he may rike hard 


summation comparino def 


resenting himself, with sworn testimony 


conviction was reversed, No less prejudicial erro: 


at bar. 


CONC LUSION 


THE JUDGMENT OF CONVICTION 
SHOULD BE REVERSED AND A 
NEW TRIAL GRANTED, 


Respectfully ibrnitted 


RONALD RUBINS I EIN 
Attorney for Appellant 
125e10 Queens Boulevard 
Kew Gardens, N. Y., 11415 
(212) 26104030 


